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= READING WRITING AND RIGHTS
L"~Sl'|apmg School Policy Through Law

though proceduralism was originally re-

dren with arr appropriate education, is a
garded as the remedy for abuses of official

N
. &y During the past quarter-century, the gov-
key element of legalization; the develop-

3 wemanfce of American schools has been

transformed, even remade. Local-control
of school policy was a historic watchword
and that control was essentially political
. and professional,-not-legal, in"character.
Within local communities, dominance
over decisionmaking was uneasily shared
by lay boards of education and educa-
tional professionals. Tussles over the dis-
tinction between questions of policy, the
province of the governing board, and
questions of practice, properly the terrain
of the educators, were frequent events,
Stite departments qof education generally
did little more than distribute aid accord-
ing to a legislatively specified formula and
provide modest technical assistance.
Centralization and legalization mark the
two most noteworthy changes in this sys-
temn of governance, The Supreme Court’s
1954 decision in Brown v. Board of Education
underlies both changes”and puts the
courts centrally in the educational policy
business. Racial inequalities lay at the
" heart of the Court’s concern, but the jus-
tices’ opinion reached beyond race, po-
tentially enveloping all questions of equity
in public schooling within the judicial net. '
The Court in Brown spoke of the provision
of education as the most critical function
of state and local government, and won-
dered aloud whether any child deprived
of adequate schooling could hope to suc-
ceed in life. This judicial language opened
the door to a host of other right-seekers.
The handicapped, the non-English speak-
ing, those living in poor school districts,

) and female students all saw in Brown the

-oppostunity to convert the unfairness
they suffered at tha hands of school sys-
tems dominated by llocal and insular con-
cerns into constitutional wrongs. They

" ment of procedural protection — the right
to challenge the appropriateness of the

__ special education_received- —provides— —

another element.

- Like other government services, school-

ing was regarded as a privilege, not a right
and so could’be denied at the discretion of
responsible public officials. But in a series
of decisions during the 1960s concerning
welfare and public employment, the Su-
preme Court eroded the distinction be-
tween rights and privileges. The extension
of procedural protection to education was
an obvious next step, one taken by the
lower courts in the 1960s and subsequently
affirmed by the Supreme Court. And al-

authority, it also became part of the arsenal
of those seeking substantive rights.

~One reason the federal government as-
serted greater authority over schooling
was to turn the aspirations of the Brown
decision into a functioning reality, since
the judiciary on its own could not impose
its understanding of racial justice on recal-

® citrant Southern school districts. Begin-

ning with the passage,of the Civil Rights
Act in 1964, the extent of federal interven-
tion into the racial practices of Southern
school districts was substantial. But the
federal government did not assume in-

creased responsibility for education only

to rid public schools of the taint of racism.
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The national government was strongly

committed to education as ""the answer to

all national” problems,” particularly those
_problems having to do with the educa-
tiwnal failure of poor children, and sought
a signiticant role in shaping educational
policy. Beginning in the mid-1960s, the
poor and educationally disadvantaged,
the handicapped, the limited-English-
speaking and. other traditional have-not
groups became a national interest. From
less than a halt-billion dollars in 1960, the
federal education budget allocated to ele-
mentary and secondary education grew to
7 billion in two decades. A parallel ex-
pansion also occurred at the state level.

Just as the quarter-century since Broun
marked a revolution in modes ot educa-
tional governance, the 19805 are witnes-
>lng a counterrey olution in full swing. The
increase in Tegalization has slowed per-
ceptibly. The Supreme Court has not ex-
tended the reach of Brown to recognize a
new generation of would-be holders m"
rights, but instead has sought to reinin the
scope of that opinion. The Court has up-
held against constitutional attack a state
school tinancing svstem which resulted in
wide inequities among districts; the jus-
tices severely constrained the possibility of
consolidating city and suburban districts to

overcome .segregalion; and the Court nar- -

rowly construed the Education -tor All
Handnmpped Chlldren Act, preserving the
authonty ot states to institutionalize
handicapped voungsters. While federal
district -courts *have continued to rec it
school district policies in an attempt t
uido the etfects of segregation, Congres
in 1981 mounted a serious Lhallenge toth
judiciary’s authority in this 'realm b
threatening to restrict the power of tederal
courts in desegregation suits.

In the schoobs as well as in the courts,
challenges _to legalization have been

heard. Some argue that imposing pro-i

cedural requiremeénts on ‘disciplinary
practice potentially undermines the fragile

authority of those who teach and adminis-

ter in the schogls. The due process entitle-
ments of handicapped youngsters are
scored as too expensive, subject to abuse
by well-to-do parents seeking a private
education at public expense, and a source

of tension between parents and teachers

who should instead work in tandem on
behalf of the child. Critics of legalization
also ask whether rights-mindedness. and
ryle-mindedness have gone too far. They
wonder if the public school system has
been impaired by the loss of legitimacy
that attends the denial of authority. to
legislatures and bureaucracies and denial

\)"‘ respect to professional judgment.
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E MC"he appeal of legalization in the context

’ nurmahve

of education is easy to understand. Educa-
tion has hlstomally been treated as a na-
tional religion, the pmmmed panagga for
all social ills. Blacks, the poor and immi-
grants have been particularly faithful pa-
fishioners, for education is seen as repre-
senting the royal road to economic secur-
ity and inglusion in the political order, Yet
the repeated failure of education to make
good onthis promise breeds frustration;
pemshng inequality grows less and less
acc¢eptable. The institutions ofSschooling
are themselves both visible, and hence

handy targets, and vulnerable. The tech- |

nology ‘of education is weak; the bound-
anes of educational organizations are
lovse and poorly defended; the system ot
school governance is tractious and tragile.
Seeking vindication through Iaw thus
comes to appear terribly important and
readily attainable. Sy
The promise of legalization is great. It
betokens a principled enterprise, in which
economic or polmml power u)unl tor far
“less than in other arenas. It also includes
judgments about how to
achieve a just society — cmbudned in the
Fourteenth Amendment's Lommands to
_equal protection and pruu'duml tairness.
" The idea of rights recognizes the tunda-
mental claims of persons to equal concern
and respect, ot{setting the utilitarian tens
dency to balanKK political interests and
preferemes That legal institutions ex-
plain their decisions in terms of public val-
ues offers to citizens the means to partici-
pate in decisions, that affect them. This

1

public collogquy serves asa basis for review
of decisions, and hence as a check on ar-
bitrary official action. i

. At a time when critics of legalization are
more vociferous than defenders, it bears
remarking that the promise ot legalization
has been largely fultilled. The history ot
America and the public schools may be
told as the progressive realization of the
democratic ideals of taimess and equality.
But when rules become ends in them-
selves, cut lvose from the principled con-
siderations that were their initial impetus,
legalization degenerates into  legalism.
The language of nghts camoutlages what
are better phrased as puolitical claims. The
very idea of rights luses value when the
mantle of law protects those whose in-
juries are slight or speculative. The pro-
cess of legal reasoning sometimes fails to
shed lighigon the task of organizational
redesign, an essential element of suits in-
volvirg institytional reform. Heanngs

themselves may merely harden antago--

nisms without usetully resolving dis-
putes.

In an area sublcd to legalization, such
as education, both the strengths and the
debilities of the phenomenom are evident:
how might things be otherwise, given the
inherently problematic nature of changing,
the ways public institutions do business?
The useful policy question is not whether
legalization is perfect but whetherit repre-
sents a relative good, which on balance
promotes openness uf process, faimess
and efficiency of vutcome. a

ﬁibles B(')oze

‘and Bllmguallsm

- In the last generahon there has boen much
writing about the litigiousness of Ameri-
can society, and legal activism in public
education has-drawn fire from critics, Yet
it is often forgotten that law has always
been an important mstrumcnl/in shaping
publlc schooling as well as a mirror of its
goals, structures and processes. Not all
-groups have had equal au:ch to legisla-
tures or courts, of course,/nor have all
conflicts been defined as Iegal ones. Parti-
cularly in times of social stress and struc-
tural transformation, people often employ
the law to create a real or imaginary con-
tinuity with the past which may camou-

\ flage — intentionally or umnlenhomlly ——

'what is really happening. Uproar over re-
ent litigiousness may signal, in part, con-
ern over new and hitherto powerless
tors galmng new mﬂueme

During most of out history pubhc edu-
cation has been one of the few domains in
which conflict has been regarded as un-

-

J 2
"

fortunate if not irrational. Consensus has
been the ideological norm; based first on

shared political and religious values and

later on professional expertise. There has
been little effort to create a rationale for
controlled conflict in an institution that
was supposed to be beyond controversy.
However, ,in the last generation deeply-
based conflicts that had been papered
over by apparent consensus have erupted
in a society marked by importantdivisions
of class, race, religion, gender and eth-
nicity. '

Consensus and Conflict in the Com\P
School Crusade :
During the early nineteenth century
Americans were committed to education,
but their schools were a miscellany of in-
stitutions, often divided on the basis of
class, gender, religion and ethnicity. The
common school crusaders of that time

-

+

sought to attract all to public schools —-
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briefly ... .

The increased control of schooling by

T state and federal authonties, the expan-

sion of government intluence over dass-
room curricula, the elaboration of new ad-
ministrative structures and the greater
power ot educational protessionals have
generated contlict “that increasingly  has
been resulved through the courts and
other legal means. Donald N_ Jensen, con-
sulting editor tor this issue of Policy Notes,
has brought together onlyv a téw of the
nuny articles on legalization that are the
result of IFG's research program on Law
and Educdtion. A research assopiate at
IFC. Jensen works closely with jthe di-
rector of that research etfort, David Kirp, a

professor at the Graduate School of Public

Policy, Um\‘crslt\ ot  California at
Bvrlu.lc\ Kirp wrote the introductory arti-
cle, “Reading, Writing and Rights™.
-David Tvack, a1 protessor in the School
ot Education at Stanford University, parti-

* cipated in the Law and Education Semi-

nar, a meeting of individuals trom many
academic tieldS and  institutions  con-
ducted bivweekly tor more than two vears.
*'Bibles. Booze and Bilingualism' is taken

trom a paper he presenled at that seminar.
The legllimahng etfbct of legalization on
the state i§ viewed from an international
perspective  in “Rules  and  Schools
Abroad”’. This article was contributed by
Hans Weiler and June Yamashita. Weiler
is the program coordinator for IFG’s re-
search program on Legitimacy angd Educa-
tion, which is supported by the Spencer
Foundation. He is also a protessor in"the
School of Education at Stantord Univer-
sity where Yamashita is a doctoral mndn« ‘
date. i
A lawyers perspcmw on class admr‘
suits is provided by Deborah Rhode in
“For Whom Do Lawyers Speak?”’ Sheis a
protessor at  the Stantord  University -
School of Law and presented a full paper
on the subject to the Law and Education
Seminar. “Order and Disorder in Educa-
tion: When Does Legalization Occur?”
was written by John Mever and Nancy
Stone, editor of Policy Nutes. John Mever is
a proféssor in Stantord’s Department of
Sociology, and the artig is based on his
research for IFG's Law and Education re-
search program.

Donald N. Jensen provided the illustra-
tion that appears on the tirst page. |
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rich and poor, native-born and immi-
grant, male and female, and people ot dis-
terent religious persuasions. Theéy had
tew powers Of coercion in most states and
communities and relied instead on mobil-
izing 1 socal movement that drew in its
methods, ideology and membership on
the examiple of the expansionist Protestant
churches of the period. ‘What public
school promoters sought to achieve was a
general commitment to a common institu-
tion, tree toall, tinanced and governed by
the public, and expressing a common de-
nominator of moral and civic values,

A ltrge number of the common school
leaders believed, quite literallv, that the
United States was God's country, an attir-
muttion declared on the back of the United
States seal and echoed again and again in
sermons and political speeches. Over and
over .pain they dedared that intelligence
and virtue were necessary for the stability
ot republican government and the preser-
vation of the rights and liberties of the
people. that political wisdom, morality,
and religion were inextricable. Otten state
constitutions or statutes spegitied the vir-
tues the schools $hould inculcate in the
voung, a mix that Benjamin Franklin,
William MGuttey,
QOath have rendered familiar: patriotism,
order, temperance, picty, Kindness, chasy
cleanliness, industry and  honor,
amun;, others,

*Ithough moral éxhortation was the

MC .
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and the Boy Scout .

.o,

main form of persuasion, laws established -~

a framework for creating, governing, and
financing local school districts, or ratified
them where they existed already. In anera
when states had weak or non-existent
machinery for actually entorcing the laws,
much depended on local initiative, School
laws provided a blueprint to the lodal citi:
zens for a uniform system of common
schools: free, universal, public in support
and unconstrained by sectarian and politi-
cally partisan influence.

Conflicts clearly did arise over public
schools all across the nation, despite the
reformers’ desire to base public education
upon consensus. But relatively few of
these conflicts ended up in court. What is
more striking than conflict in the mid-nine-
teenth century public school is the relative
agreement that did prevail in most com-
munities. People accustomed to competing
in religion, in party politics, and in eco-
nomic fite tound enough common ground
ot values and interests to build together a
common school system.

The Quest for Normative Daminance
Towards the end of the nineteenth cen-
tury and during the Progressive era, how-
ever, certain ethnocultural groups decided
that they should enforce their values.in
public education through legislation,
Americans who believed that the United
States was not only God's country, but
also their nation — mostly native-born

-
- .
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Anglo-Saxon citiZens of pietist Protestant
persuasion and respectable station — de-
cided that their preferred future required
the force ot state sanction. They teared that
they could no nger rely on voluntary
action or on unselt-conscious consensus
to perserve their republican vision,
Religion was a major arena of ethno-
cultural conflict in education. Most dis-
putes that arose during this time were
tuubhl out in local communities without
recourse to the courts or legislatures; in-
deed, sometimes they led to pitched bat-
tles int the streets between Protestants and
Catholics. When contestants in local com-
munities did take religious issues to court
— generally over the use of the Bible — the
decisions usually favored majority rule
over individual rights ot conscience.
Impelled by a certainty about public
evils and the need for educational solu-
tions, private groups pressed for manda-
tory moral and civic instruction. These
state laws reflected concern for national
unity inspired by wars and worries about
radicalism and the assimilation of immi-
grants. A major vehicle for inculcating
patriotism was United States history, a

course of study required in 30 states by *

1903. The American Bar Association lob-
bied so successtully to require teaching
about the American constitution that by
1923 twenty-three states prescribed the
subject: The Women's Christian Temper-
ance Union lobbied effectively for state
laws and a federal law requinng instruc-
tion about the evils of alcohol. By 1903 all
states and territories required such in-

struction, often misleading indoctrina- {

tion, about alcohol,
Another important kind of state legisla-

* tion concerned language policy, especially

compulsory instruction in English. Previ-
vusly, such decisions were customarily
lett to local communities. When states like
Wisconsin and Hlinois passed laws in 1889
outlawing instruction in foreign  lan-
guages, immigrant  groups  reacted
strongly at the ballot box and overturned
the legislation. Nonetheless, by 1903 tour-
teen states required public elementary
schools to teach only in English, a number
that swelled to 34 by 1923,

Codification of the One Best System
Statutory and administrative law was
one. major means of educational reform
employed by protegsional leaders in pub-
lic education beginning with the Progres:
siveera. More thangny other group, these
reformers  transtor Med the character of
public education dyring, the twentieth
century, often in a
and professional elffes. They suup,hl to
abolish the older d&enlmhmd mode of
school governance a)!;i put in its place a

more centralized system in which lay

nce with business




boards deferred to pro?essionals They be-
lieved just

uniguely understood and servgd the pab-
lic good.

« The new educational leaders, mostly
university education professors  and
deans, leading city and state supertinten-
dents, and toundation executives, were
typically trom small-town pietist back-
grounds and ungritically. accepted white,
Anglo-Saxon, Protestant cultural values.

state legislation not so much to prescribe
virtue — as did the advocates of normative
domifance — as to codify and entorce

expanded educational system. Indeed,
coditication was to place the school be-
yond the reach ot-spedial interest groups,
small-minded  rural® legislators,  and
machine politicians.

Both statutory and adhinistrative laws
were used to auumphsh this good. By
1925 thirty-tour states reported that they
had standardized 40,000 local schools. No
detail was unimportant to qualltv for state
tunds. Score cards were (rcaul.g({‘or coun-
trv schools that rated them onf'their win-
dow shades, the color scheme of floors,
the presence of globes and dictionanes,
sanitary drinking cups, and the quality of
toiléts.

As state laws extended their scope and
state and local bureaucracies grew more
etticient, popular paticipation in educa-
tional decisionmaking declined, giving
local administrators greater autonomy in
making regulations and exercising profes-
sional judgment. The courts loomed
larger as a means of redressing the griev-

_ances of lay people thanithad in the past.

In the nineteenth century the courts

the lone teacher confronting the rural
community. In thé tirst halt of the twenti-
¢th century, judges largely ratified the
centralization of authonty in increasingly
“bureaucratic  structures ot schouling.
Parents usually lost when they challenged
compulsory attendance, new curricular or
health requirements, harsh  discipline,
and seemingly arbitrary regulations con-
trolling pupils or the course of studies,
The child was indeed becoming legally
more the creature of the state than of the
.parents.

Challenges to Business as Usual
In"the early 19505, there was less lin-
giousness than today, fewer and less com-
plex federal and state regulations, and
" more acceptance of the authority of educa-
tional officials. When protest groups tra?
ditionally lacking power pressed their de-
@ nds for basic social change, thev
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1 that calors  were not jus
' another ‘mten’s‘ group but experts, who -

These protessional leaders wanted to use.

their version of a new standardized and

typically sought to uphold the dignity of

tended to appeal not to local power
wielders but rather to outside agencies tor
redress; to the courts, to state and federal
legislatures, and to prosperous liberals in
the churches, foundations, and national
voluntary groups like the NAACP. One
social movement after another mobilized
members and bréad public support for so-
cial change in the 1960s and early 1970s.
Federal and state legislatures passed land-
mark statutes like the Civil Rights Acts,
Title | of the Elementary and Secondary

Education Act (ESEA), and laws on multi- ~

cultural education, bilingual instruction,
and the handicapped. The gains were
both symbotic and tangible. Ethnic groups
sought equality of dignity,; a legitimation
denied by earlier attempts to detine
American values in a culturally” exclusive
manner. In etfect, symbolic legislation
about multiethnic curncula declared that
pluralism in culture was also Amencan.

For their part, schoul officials have had
mixed reactions toward the' new legal ac-
tivism. Not surprisingly, they have otten
been bothered by the decline in judicial
deference  toward  school  authurities.

Accustomed to dealing with local elites in ‘

the 1950s, school supxnnlendems found
themselves confronted in the 1960s with
angry minonties and other ‘apggneved
groups who took “to the courts to gain
equality.

But eductors also have becn\!\ﬁslom
tally committed to certain visiony of
équality. In the nineteenth century re-
formers conceived of equality mostly as
tree and vpen access to public schools.
The administrative progressives added a
new and complicated dimension — equal-
ity of opportunity — while believing
themiselves the best judges of how to
achieve that goal. Many ot the court deci-
sions and legislative reforms ot the last
generation can be understood  within
those two traditional concepts of equality.
One could argue that what groups like
blacks, or the handicapped, or women
really wanfed was equality ot access and
equality of opportunity — in short,- to
have public educatiog fullill the promise
of the common school. Educators could
deny that goal only by denying their own
best ethical heritage, ]

.

Analysts of the politics of advarfced indus-

trial societies are increasingly questioning
the viability and credibility of existing sys-
tems of parliamentary represenmliun
Assessments of the “legitimacy crisis™ of
the modern state vary widely, but the
sense of powerlebsm‘ss of individuals and
groups in society in relation to an all-
powerful and non-representational gov-
ernment bureucracy looms large in most
ofthem; The system itself is currently be-
ing challenged in many Western societies
by the spectacular growth of extra-parh-

amentary forms of political expression

and aggregation, notably in the form ot
citizens initiating legal action. This chal-
lenge of “the new politics outside” has
acquired considerable political signifi-
cance in most Western democracies, and
appears to be both a symptom ot the de-
clime of traditional parliamentary repre-
sentation and a means to restore credible
and legitimate avenues for the articulation
and aggregation of social interests.

Courts and legislatures in both West
Germany and the United States have in-
vaded territory which used to be the
largely uncontested domain of school ad-
ministrators in German state ministries of
education and in American local school
district offices. The educational issues
affected by this process have encom-
passed, in both countries, a wide variety
of questions, ranging all the way from

. 4 J
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‘Rules and Schools Abroad

matters of discipline to the determination
ot educational ubjectives and trom teacher
tenure to cquily in access and resource
allocation, ’

In both Amenca and West Germany,
courts have demonstrated a capaaty to
make legislative institutions do things

) they don’t seem to be able to do on their

own political momentum, In buth cases
the courts’ decisions have resulted in con-
siderable legislative activity:  towards
greater equity in school finance and more
adequate provision for the education ot
handicapped children in the United States
and towards .court-stipulated procedural
standards for curriculum development,
school organization, and  disciplinary
action in the Federal Republic.

“West Germany

The West German case suggests an im-
portant distinction between two difterent
meanings of legalization: in its broader
sense, legalization refers to the increasing
importance of legislative or judicial inter-

" ventions in educational policy and prac-

tice. In this sense, the judiciary participates
in the process of creating and developing
legal mbrrhs. The process of legalization in
West German education, in this broader
sense, has been remarkably similar to what
has goneoninthe U.S A, even though the
legal traditions, the institutional arrange-

_ments for judicial and legislative pro-




cesses, and the pohtical context produced
some modest vanations.

Ina second, narrower sense. legalization

means that certain kinds of educational de-
cisions are suthiciently relevant to constitu-
tional considerations to require formal stat-
utory cnactment by legislatures and not
just administrative decisions from within
the executive branch of government, The
Weost German constitution itselt does not

" speaif any constitutional provisions tor

education. with the exception of specifving
the state’s general supervisory authority
over the educational system, the question

ot religious instruction, and the right to y

establish private schouls +One of the most
important clements in the hirst phase ot
legalization of education in Germany thus
has been the enactment of rather specitic
legal norms directly derived from constitu-
tional provisions which had not originally
been designed with educational applica-
tions in mind. While this etfort temporanly
filled the void of statutory provisions, it
was also bound to raise the question ot the
legitimacy of the norms under which edu-
cational policy was made and how contlicts
over its implementation were to be adjudi-
cated. In this situation, the Federal Con-
stitutional Court plaved a particularly criti-
cal role,

The Federal Constitutional Court

The West German Federal Constitu- -
tional Court was conceived and created by

the founders of the pust-World War [l Fed-

eral Republic in 1948-49. At that time, the

reorganization ot judicial review was a
high priority of the framers of the new ¢on-
stitution. The Federal Constitutional Court
was created as a supreme body indepen-
dent of the hierarchy of regular courts or
the svstem of courts for special jurisdic-
tions (labor, hscal, administrative, etc,),
and vested with the function of judicial
review,

For the field of education, the relative
dearth of constitutional und  statutory
norms during the reconstruction ot the
German legal svstem had given rise to the
increasingly ph)blcmam practice of tilling
this void either through administrative
decisions or through the constitutional in-
terpretation of vanious lower courts, In
this situation, the Court assumed an im-
portant directive role in demanding the
consolidation of the legal framework tor
West German education by the legis-
lature.

The most significant educational issue
faced by the Court was the relationship
and reconciliation of the constitutionally
guaranteed right of parents to be primarilyy
responsible for the care and upbringing of
children; and the state’s supervisory re-
r"‘vnﬁlblhh tor the entire eduununal Sys$-

EMC
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‘ever rights regular citizens enjoved under

tem. These potentially competing clams
are turther complicated by the trequent
invocation, on behalf of the child, of
the basic night to the free development ot
personality, which sometimes is held to
conflict with the state’s right to 'structure
public education.

The Court discussed at considerable
length the tensions between  parents’
nghts, personality rights of the child, and
the educational mandate of the state. Ulti-
mately it attirmed the state’s responsibil-
ity to determine both the structure and, to
a considerablé extent, the content of edu-
cation, In duing so, however, the Court
imposed on the state stringent conditions
tor assuring the legitimacy of its pulu 108 In
a field as constitutionally and normatively
delicate as education. These conditions
have to do primanly with equal protection
and due process.

) i
Equal Protection and Due Process

In emphasizing the applicability of the
twin constitutional principles of equal
protection and due pricess to the realm of
public education, the Court attirmed its
tundamental opposition:to the notion of
the “special authonty relationship” which
was prominent in the tradition of Gérman
political and legal theory and practice. In-
cluded in this domain of the special au-
thority relationship were cvil servants,

~suldiers, prisoners, and school children.

Traditionally within this domain, what-

the existing legal order did not apply;
these “exempt” domains and populations
neither required any statutory basis, nor
was their legality or constitutionality sub-
ject to review by the courts.

The Federal  Constitutional  Court
argued that the 1949 Basic Law abolished
the notion of the special authority rela-
tionship, and attirmed this interpretation

& A

.

in a number ot landmark cases tor educa-
tion. In the Court’s view, education, tar
trom being exempt trom the legal order,

was particularly in need of the caritying
and protective etfects of duly enacted legal
standards and procedures. .

The eftorts of the Federal Constitutional
Court were thus désignated to lead the
schools out of the domain of internal ad-
ministrative rule-making into the opéen air
of dulv enicted statutes. Wherever “es-
sential “aspects of education (e¢.g., educa-
tional and curricular objectives, the struc-
ture of the educational system, relegation,
etc) were involved, administrative de-
crees and ordinances would not do, and a
tormally legislated, statutory basis was re-
quired. By 1977, the Ciurt tound that this
prindple had at last been accepted into
tegal  thought about c¢ducation,  even
though the question of what is and is not
to be considered essential remains a mat-
ter of continuing dispute,

Legitimacy

At the same time, the Court became

infrcasin;’lv concerned over what it saw
as a major “legitimacy deficit” in the way
in which important educational policy de-
cisions were made. This defict was seen

as the result of the non-involvement ot
clected legislatures in the process of set-
ting educational rorms and objectives; a
disproportionate share of power had thus
accrued to theé executive bureaucraey in
educational matters. The Court recog-
nized a widely held coneernabout the cre-
dibility and Iq,ltm\.n\, ol the state’s au-
thority in setting and implementing policy
in education. It is out of this condern that
the Court designed procedures to over-
come the absolutist vestiges of the special
authonity relationship of education, and to

recognize the need tor added legitimacy in®

the educational policy process.
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difference in the impact the courts have
had in the two countries. In the US| the
+ main thrust of the courts’ message to the
. State's lcg\slamc and allwative author-
ittes eppears to have been sishstantite in
nature: court decisions have tended to af-
tirm or even prescribe particular educa-
tional policies in the form ot equity stan-
dards, guidelines for bilingual education
and the like. In contrast, the German
courts and especially the Federal Consti-
tutional Court, appear o have been much
more reéluctant to commit themselves and

There seems to be at least one important

the ensuing legislative process to any
matenal pnnciples. Instead, the main
thrust has been towards mandating a parti-
cular process, such as making certain kinds
‘of educational issues subject to formal
legislative action. Even where substantive
principles were involved, as in the case of
weighing parents’ rights against the state’s
authority over education, the Court's rul-
ing normall\ tcndcd to adopt a procedural
solution.

+ Despite the difference between the sub--

stantive and procedural onientation, the
concerns of the West German Constitu-

tional Court with the legitimacy of the pol-
icy process parallels a good deal of debate
in this country.over the reassertion of con-
gressional power over the practical supre-
macy of the executive branch. Whatever
‘some of the more specitic ditterences be-
tween the two countries may be, there are
unmistakable signs of erosion in the tabric
of representational systems on both sides
of the Atlantic, and one mav well wundc;
whether remedial strategies, even where
they are prescnbed by such prestigious in-
stitutions  as constitutional courts, are
likely to halt the turther erosion. [ B

“
—

Qver the Ias’t.quartcf century, ‘courts have
becomeé an increasingly significant force in
shaping educational institutions. The pn-
mary prnﬁrluml device through which
this |ud|ua 1tery untlun has occurred has
been the “class action’” suit, In such litiga-
tion there is no single aggrieved plaintitt

court, after a hearing, certifies a class rep-

tuency of individuals. For example, a
smuall group of parents and children may
sue on behalf of all childfenin a pdrtnular
schoul district. Thus, in manyv  class
actions, the plammt iy an aggrc;,atmn of
individuals, often with unstable or con;
flicting preferences. How to identity and
cope with such contlicts remains a matter
of considerable dispute and contusion,

State and federal rules governing, ad-
judication generally require that the rep-
resentative plaintitts and their counsel will

“adequately protect the interests of the
class.” However, those rules have left
muost of thé fundamental questions unad-
dressed. Dm’;-s “interest” mean simply

“preference,”’ and it so, how are preter-
ences to be identitied, p.lrmularls it the
class comprises a diffuse and changing
constituency  of  present  and  future
-members?

Dissension within a cass can arise at
anv stage ot litigation. Those who preter
thc certainty of the status quo to the nsks
ot judicial n-.lrr.m)_,vmcnt will oppose liti-
pation from the outset. Perhaps more
common are schisms that develop duning
settlement negotiations or the remedial
phase of litigation, Otten when a suit s
tiled, neither the parties nor their attor-
nevs have tocused on issues of reliet, The
lmpttus tor the suit will be a gcncml con-
sensus that rights have been infanged or
needs ignored, rather than a shared con-
" viction about what specfically should be

“with clearly identitiable views, Rather the

resentative to represent a broad consti-

FOR WHOM DO LAWYERS SPEAK?
Conflicts of Interest in Class Achim Suits

HJowever, once it becomes clear that
are entitled to some relief, and
dsts a range of légally accept-
sharp divisions in prefer-
ences frequentMemerge within the class.

For example, dispute has centered on
the relative importanc® of integration, ti-
nancial resources, minority control, and
cthnic identitication in enriching school
environments, Capstituences that sup-
port integration in principle have dis-
agreed over its value in particular settings
where extendeéd bus rides, racial tension,
or white flight seem hkely consequences
of judicial redistricting, So too, class mem-
bers have divided over the merits of main-
streaming or deinstitutionalizing disabled
students.

In settling such disputes within 4 lass,
determining mamnt\ views mahkes little
sense, Otten, the views likely to be expres-
sed in public polls or plebiscites will be
unrepresentative, uninformed, or unre-
sponsive to the needs of tuture class mem-
bers. The scant empirical evidenge avail-
able suggests that response rates to-written
notices and turnouts at public mectings are
far tov low to provide a reliable sample of
class sentiment. Moreover, the complexity
and contidentiality of remedial negotia-
tions may preclude conveving enough
facts about alternatives to permit informed
plaintitf  choices. Even when fully in-

donds
plainti
that there
able réemedi®

formed, eligible voters connot alwavs ade-

quately represent a class that includes tu-
ture members. Andit, in the final analysis,

courts and counsel are unprepared to deter

to the results of a plebiscite, there are obvi-
ous feasons not to undertake one in any
tormal tashion.

Yet by the same token, even if their pret-
erences are not conclusive in determining
the “class interest,” plaintiffs have a justifi-
able concern in seeing their views put for-
ward on issues of profound personal signi-

ficance, Indeed, the effectiveness and per-
ceived legitimacy of judicial intervéntion
will often depend on whether the court has
adequate access to the tull range ot plaintitf
concerns, A central ditficulty with current
procedures | is that they fail to insure that
preferences counter to those ot class coun-
sel and the named plaintiffs will receive a
hearing. Dissenting constituencies may
lack the knowledpe, resources or organiza-
tional expertise to step torward. And con-
straints of timé and role may inhibit courts
from actively inquinng about contlicts that
other participants are content to ignore.
From a busy trial judge’s perspective, more
is seldom mernier; additional parties mean
additional papers, and often additional
problems in reaching consensus. What-
ever their formal responsibilities, courts
and counsel may teel that the real obliga-
tion to monitor contlicts lies celsewhere.
Judges assign the reponsibility to attor-
neys, attorneys to dissenting class mem-
bers, and so on, Asa result, diverging five-
ferences may  never fully surface, or
emerge only after a decree is entered,
when it is most costly to cope with them.
Thus, improving procedures in educa-
tional reform litigation will require clearer
and earlier focus on issues of representa-
tivn. Courts should be required to scru-
tinize more closely the representativeness
of views advanced by named plaintitts
and théir counsel. Wheré indications ot
substantial conflicts are present; some
workable standards tor admitting diver-
gent views are necessary. To be sure,
broad mandates requiring ddcqu.m: rep-
resentation” will always promise more
than they deliver, But giving more precise
content to those terms should be a high
priority amony, those committed to im-
proving class procedures in educational
reform litigation. -~ n
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: Ordér & Disorder in Education:

, When Does Legalization Occur?

| In the established educational system,
; most changes are made by ruutine and

legal moditications through a chain of

command. Administrative structures are

cpnstantly adapting the content and struc-

L ture of education to include new groups,

new curricular themes and new problems,
Such changes are part of the system’s or-
derly links with its environment. Legali-
zation, for purposes here, reters to the
disorderly introduction of legal authority

authority which violate the routinized or-
Jder and create new rules that are not in-
tegrated into the established system.
Legalization is the result of demands
made on the educational system when
meémbers of the larger community per-
céive that the needs of students are not
being equally met or that not all students
have the same educational experience. As
. cunfrontations between social nghts orin-
terests and educators arise, an authonty
external to the educational structure inter-
venes and (umptls it to special action,

the educational one with a court order or,
sometimes, the State or tederal govern-
ment requires schools to enact special
programs. ,
Sources of Disorder )

As education is formally dchm-d itap-
pears to be a dlear, and orderly system.
Parents, the community, teachers, admin-
istrators, legislators and interest groups of
all Kinds know its main outlines and share
many expectations regarding students.
In tact, the educational system is an extra-
ordinarily chaotic domain. Its human re-
sources are highly unpredictable; the
technologies of instruction are variable in
nature and conseguence; and student

- achievements are unpredictable and un-
certain in measurement.

Formal pupil classifications ignore stu-
dents’ substantive charactenstics and at-
tend to org.lmmhunar ones. For example,
students are admitted to Algebra Il be-
cause they “have had” Algebra [, not be-
cause lhc:) know the academic matenal;
they enter college because they “have
graduated” from high school, not by vir-
tue of competencies; they even enter
school on the basis of age, rather than
matunty or competence. The formal
definition of teachers refers to profession-
alism and credentials but not to their
teaching skills. Curriculum organization

votds mspeuwn and evaluation ot the
ERIC
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into the education system — instances of

Most often the legal system intrudes into,

speuhcs abstract course segpences and .

courses as they are taught in the classroom.

- The school’s administration caretully scru-
tinizes attendance, credentials, formal pro-
gram categornies and labels, and disregards
information on matters ot classroom pro-
cesses and student learning.

All participants in the system sustain a
great deal of blindness about educational
substance in order to believe in its tormal,
ideal definition, When any participant ex-
amines education more deeply, the dis-
parities between the idealized concept and
actual events or processes become appar-
ent. For example, pupils are intinitely vari-
able so any new virtue or handicap may be

“discovered’” and made the basis tor legiti-
mate claims for \hangc Social detinitions
that all students passing, Algebra [ or that
all high school graduates are competent
can be perceived as untrue. The actual pro-
cesses ot classroom lite are highly variable
and classroom  differences may be peg-
ceived, treated as a violation of technical
rules and made the basis ot a legal claim,
‘The formal educational system is sur-
rounded by many sources of disorder
which provide the basis tor legalized

 change. |

Sources of Legalization

The spedial feature of American educa-
tion in the recent penod is the extent to
which legalized  rather  than routine
changes are taking place. Two character-
istics of the Amencan educational system
create conditions that generate Icgahm-
tion: a decentralized natiohal educational
authority and the nativnal scope ot educa-
tional issues or problems. In combination,
decentralized authority and an agcnda of
national educational problems create a
system where interventions take the form
of specialized rules unintegrated with the
rest of the system.

The Amenican system of education is
highly decentralized. There are nd national
curricula Or_detinitions of teachers and
very few national accrediting guidelines
tor schools. It is the individual states which
create rules tor an integrated school system
by specitying categonies of pupils and their

i attendance, certifying teachers, requinng

some elements of standard curricula,
establishing funding rules and district
bases, defining school and classroom
space, and accrediting schools. Local
school distncts have many legitimate
powers uver pupils, teachers and curricula;

- and the schools themselves have consider-

able discretion over their own curficular
programs.

. oped svstem of higher ed

. Educational issues and disorders vary
in their scope. Some are local, as when a
group of parents becomes  dissatisfied
with the educational progress ot their
children. Others have a national scope, tor
example, the perceived relation between
the school treatment of handicapped or
minority students and their low achigve-
ment or the attnbution ot the bputmk
crisis to failures of American cnglneenng
training in the 1950s. .

Qver the past century of public educa-
tion, educational disorders have become
increasingly national in sco devel- -
n and
national customs of occupational certifica-
tion have created pressures tor educa-
tional standoardization at lower levels,
Recent decades have seen a wave ot con-
cern about citizen nghts and equality that
stem trom the histonc tssue of racial in-
equality. A vanety of pressures to expand
the meaning of equality into more aspects
of sucial life and to enlarge the role of the
legal system in protecting the nghts of
minorities have placed increased. de-
mands on the educational system

The search tor redress has forced those
who percetve problems and disorders to *
go beyond the educational authonty to *

“external sources such as courts and legis-

latures. Problems of, general inequality
such as race, gender, or income have been
perceived to be related to unequal sociali-
zation and education. Because national
disorders cannot be resolved through
routine moditications of a decentralized

educational system, external aulhontm

have become more entangled with the
educational structure.

Central legislative bodies legalize. The
U.S. Coungress, vested with no general
educational rcspons|bll|ly or authornty,
responds  to  constituents who  make
claims on the educational systeém by defin-
ing, special nghts or creating programs
that are not integrated into the regular
educational system. Special and uninte-
grated rules about many minonties, the
poor, the pregnant, special vocational
training, female students, a few curncula

~ of national interest, and many categories

of handicapped or special students have
been legislated. Administrative agen-
xies in state and federal governments also”
legalize. Categoncal programs with spe-
¢ial ryles and definitions-for certain prob- =
lems and groups of students are created,
but the new rules and controls bypass the
established hierarchy of the educational .
system. In an Amenican school district of
substantial size, there commonly are pro-
grams and fundings reflecting 30 or 40
different state and tederal programs and
agencies. Ironies anse when schools are




* required to treat pour and munonty chil-
dren equally but must use specific re-
.. sources unequally to do so. Schools are to
“mainstream  the  handicapped “in the
schouling prixess but treat them with spe-
cial resources.

Courts also legalize. The continued ex-
pansion in national action and in awvil
rights provides many possibilities tor indi-
viduals to legahize their claims through
court action. Both legislatures and courts
detine neéw rights but make no coherent
provision for them to titin with the rest of

growing set of citizen rights entorceable
through the courts that schools must
uphold.

For many decades, local schouls and
districts responded to disorders with a
steady and integrated moditication ot

quirements for teacher credentialing were
increased; building standards were raised;
requirements for attendanve were ex-
panded; and rules tor pupil classification
were changed, There were occasional spe-
cial progfams and requirements, but most

tional codes and structurés and were
funded through general  éducational
funds. The continued emergence of a na-
tional educational agenda cannot be inte-
“grated in the same way. In the absence of
central integration and authority, legal-
ized reponses to disorders :,lmpl\ add
burdens to-the schools’ administrative
and instructional roles.

The American process of creating a na-
tional agenda without a céntralized educa-
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" the educational system. There is an ever .

education, The curriculum was altered; re-"

of the rules were incorported into educa-

" tional authonty has a consequence in ad-

dition to that of legalization. It generates
sources of continuing disorder in the edu-
cational system. Interest groups form and
become legitimated outside of the esta-
blished educational apparatus. These in-
terest groups mobilize constituencies
rather than authority within the educa-
,'tional system; they formulate demands'iﬂ
erms of special rights and needs that may
nol be easily integrated into a;?cxlstmg
administrative structure. Educational pro-
fessionals emerge outside the hierarchy of
aulhunl\ In Ofher countries, the profes-

Schools are required to treat poor
and minority students equally but
myst use specific resources
unequally to do so.

sional educational ehle}s built into the
national policymaking and administrative
systems. In this country, the phtc is both
umntegmlcd and unrcspunslble in a for-
-mal way and their work has become that of
discovering and ventying disorders.

As a consequence of increased pressures
and unintegrated rules piling onto the edu-
cational system, state, distnct and school

" administrative staffs have éxpanded enor-
mously. Administrative work in American
schouls and districts has grully ancreased:
functionaries are needed to interpret and
oversee the implementation of each of the
special rules and mandated piograms; pro-
posals must be written for continued fund-
ing; specially required data must be_cok-
lected; reports must be written; and ac-

STANFORD UNIVERSITY
INSTITUTE FOR RESEARCH ON EDUCATIONAL

counts for each program must be main-
tained separately. Some analysts estimate
that each new dollar of tederal tunds gen-
erates an increase in administrative per- %
sonnel that is nine times greater than that
created by a new dollar of local money.
Similar expansions of personnel havg tak-
en place at the state levgl. The typical state
department of education has a large num-

. ber of employees whose main work is to

monitor and rcspohd to the federal funds,
pragrams and court-conferred rights that
make up the legalized system.

Althuugh the Amernican cduulluml SYs-
tem is cumbersome and costly, it tocuses
the attention ot educators on national con-
cerns. A system that maintains an un-
wieldly list of educational disorders and
turns many of them into legalized solu-
tions may actually be more responsive to
societal claims than a tdily integrated;
centralized administrative structure. In a
decentralized context, legalization  has

~ enormous symbolic value. The solutions

resulting from lggalization-are ways ot de-
‘tining important new rights and public
concerns to the educatiorfal establishment.
Even if the legalized solutions to racial in-
equality, for instance, are ipetfectively im-
plemented, they mark new public stan-
dards which are shared by administrators,
teachers and parents. Eved it the handi-
capped legislation is (ompkx bevond be-
liet, it communicates new values and af-
fects the judgmentsof teachers and admin:
istrators. Legalization may be an effective
mechanism for changing the educational

svstem  substantially as well as sym-
’ bolually. . a
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as well as those resolved by consent de-
ree. that is, by negotiated settlhement.

Court Involvement in Educational Policy
During the past centuny there has beena
continuing increase in the number of ap-
pellate court cases concerning education in
Cahtomia {sée Table 1), One-tourth of the
811 edugation cases resolved by the Cal-
itornia courty since they began heanng
such issues were decided in the 68 vears
trom 1858 to 1926, The final one-fuurth of
" cases concerming educational issues was
*appealed in a mere 10 vears, from 1969 -

197y,
) The subject matter of appellate Luuh\

cistons in education increasingly includ
issues  involving individual or  group
nghts. Since 1960, suits concerning school
désegregation. school tinance and other
nights issues have shown the largest in-
crease of any category of issue arguéd,
*inwluding pcrsunm-l disputes, torts, con-
tracts and property controversies. This at-
tentivn by the courts to rights issues is
slgnmmnt tor séveral reasons, First. these
nghts cases otten possess potentially far-
reaching consequences. They often chal-
lenge administrative or pulmml actions
concerning the schools such as schoul dis:
ciplinary procedures or state linancing ar-
rangements.  rather than school-related
controversies that are basically rooted in
private disputes, such as thosé concerning

Since 1960), suits concerniny
school desegregation. school
finance and other rights issues
have shown the lm\c st mcrease of
any categgry of issucarqued

contracts, These cases also pose serious
problems of fact-finding and of applving
traditional legal principles 10 educational
policy. For example. desegregation cases
sometinies require the courts to determine
the actions and motives of dhoul board,
members many vears in the past. Special
education litigation can require the courts
to apply traditional legal concepts. suchas
those of individual nghts or due process,
to areas usually dominated by educational
protessionals, How', tor u.:mplc tan the
legal rvqum-mcm that a handicapped
¢hild receive an “appropriaté education”
be satisfied when Ahere is little protes-
sional consensus/about what constitutes
anappropriate ¢ ucational regime for cer:
tain disabilitics? This complenity of legal
issues raises th¢ probability that judges
“will make errorsat trial, so these cases are
much more Tikely to be jappealed than
other suits, .
Elillcs the numbet-of court decisions has

Aruitoxt provided by Eic:

increased. the type of plaintitt bringing
certain education suits aganst local school
districts has ch.mgvd An examination ot
the plamtms involved in cases decided by
the appellate courts shows that 557 ot 811
cases, or 68.7 percent, were brought by
private citizens. Other frequent plaintifts
have been school districts, 16 6 percent,
and emplovee unions, 5.1 percent. The
state of Calitornia itselt was a plamml —
olten ~umg lxal school districts — in 29,
or 11.7 percent, ol all cases, These suits
initiated by the stafe were brought in
order to revoke prior state approval of pri-
vate pustsecondary vocational schools (12
cases). and to recover the cost of errone-
ously  purchased surplus  property (8
cases), Other cases indluded those involv-
ing the violation of contract by tendbook
pubh\hcrx the violation by schoul dis-
tricts of Title 1 or food services program
cqunrcnwnts the e¢nforcement by the
state of the program rcqunrcmcnts tOF Spe-
cial education, and unp.nd wages due an
employee by a School district,
Qr),.mlmtmn.\l plaintitts are more likely
to focus their etforts on educational con-
troversies involving policy or rights issues
than are private litigants. and they tend to
use class action suits as vehicles tor the
adjudication of policy issues moré fre-

quently than private Imp,.mls or school

districts, Private organizations such as the
American Civil Liberties Union, alegal aid
organization. a private .mubusmg gproup.
and an assodiation ul property owners
were plaintitts in 14 of the 811 cases de-

cided by the appellate courts, Eleven of

these cases were brought by organizations
since 1960,

Many ot these private ur&,.mu.muns are
publul\ tunded Ic;,.ll wntcrs of advacacy
proups that arc “repeater’ " plaintitts: they

have been in court many times on educa-

tional rights disputes; they often care

more about general policy issues rather

than the particular disputc: and they have
acquired considerable  legal - expertise.
‘These repeater organizations select in ad-
vance pl.nmms tor cases they want to
bring in court, and they |dcnm\ the issuces
on which they are most likely to obtain a
favorable outcome. For c.\dmplv they
must decide whether they will challenge
merely schoul assignment policies in de-
segregation caseés or also the curriculum
otfered in school systems,

These repeater urgammtmns bring law-
suits only when it is apparent that the
political and administrative authorities
will not correct a wrong on their own.
They usually have the money 1o pay tor
the lengthy preparation of evidence that
must precede the beginning of legal pro-
ceedings. Th(-(?ptainm'fs can coordinate a
series of cases in brder to secure the edu-
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cational change they want. They also
possess the tactical ﬂenbnlm to seck
changesin the rules governing ‘education,
thereby increasing chances tor later suc-
cess in court. It mav be more impertant tor
an organization. tor example; that a court
detine the provision of a certain nwedical
pricedure as a “related service”, one
covered by a consent decree in special
education, rather than insure thatan indi-
vidual plaintitt immediately secures that
service.

Clearly, the courts now must decide
Cases bmu;,hl by new kinds of pl.nnnfls
The plaintitts often include groups of par-
ents and their children allied with battenes
ot attornevs from both private practice
and public interest law firms. The lawsuit
is mmmc\wd only if these plaintitfs are
convinced that the political time seems
propitious, and.sometimes only it a sym-
pathitic judge is assigned to the case, Liti-
gation, therefore, becomes o complex
political strategy used by groups to secure
cducational preferences.

The State as Defendant

Another measure of thy murt in-
creased activity in education is the filing ot
suits against the state; a plaintitt, in
essence, uses the courts to alter state edu-
catidn policy or seeks to compel it to torce
school districts 10 live_up to their legal
obligations, Here, too, the prowing role of
law and the courts is evident, Fighty-five
of the 247 cases filed against the California
Department of Education, the Calitornia
Board of Education and the Calitornia
Superintendent of Public Imstruction were
filed during the six year period T1968-1974
(se¢ Table 2), An cqu.nl number were filed
in only two years, 19781980, In 1969, Cal-
ifiornia was sued only four tines=—anaver-
age of uncy every three months. By con-
trast, in 3980 the state was sued 36 limes —
an average of once every 1.4 weeks, This

was an increase of moré than 1200 percent

- in unlv\ shightly more than a single decade!

This increased rate assumes even greater
significance it the 37 cases involving the
revocation of teaching credentials by the
state of California are excluded. leaving 210
other suits tiléd against the state between
1968-1980, Three-fourihs of those cases
were filed after1973, And in 1981 the Cal-
itornia Board of Education was a named
defendant in 108 pending lawsuits,

The subjegt matter of htigationt against
the state reflects the wide vanety ot educa-
tional concerns that attend the operation of
a modern stafe education svstem, Since
1978 there has been a rapid growth in the
number of lawsuits pertaining to special
education. school program matters. school
finance, and other constitutional issues,
Over two-thirds of all lawsuits against the
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state o Calitornia concerning gpc’fci.ll édu-
cation have been fiked since 1978, and more
than hali of the other casés involvi ing edu-
cational  programs -also have been tiled
since that vear. More than 8) percent of all
school finance cases have been filéd since
1979, and almost half of the other cases

As the role of the courts las

cxpanded, the role of education

Jrrofe sionals and administrators
necessarily has been reduced.

-

raising constitutional questions have been
Tiled since that vear, The concerns of the
courts in education cases, theretore, are
increasingly hhely tO focus on conderns
that traditionally have been considered
matiers 1or p\'ln\nmkcrs educators or,
school administrators. As the role ot the
coutts has expanded, theretore, the role of
education professionals and administra-
LrS NECessa rii\' has béen reduced.

The type of  plaintifi hnnbm;, suit
againsi the state of Califorio also has
xh‘m&\Ju\ the past decade. The largest
single group o plaintifis against the state
- are privaté hitigants represented by private
attornevs, This group accounts for one-
third of the cases naming the state as a
defendant. The next largest group of
cass B 4 percent; was brought by pub-
l: lCndcd legal organizations, Prn.m'

.

)

legal organizations were plaintitts in 22 of
the cases, or B9 percent, brought against
the state of Calitornia during 1968-1980,
Thesée private organizations included the
NAACP (3 cases), an association for re-
tarded persons (2 cases), the American
Civil Liberties Union, and an assortment
of other private advotacy groups. Law-
suits filed against the state of California by
public urg.mu,nllun.:l plmnhns have con-
i ulvd m‘vr 2 ptm:nl of aII cducation

b.mon,

considerab
ane very iportant way: they can chouse
Yonly certain Kinds of i$sues =
* those educational rights issucs
that have been brought in significant
numbers before the courts only recently,
These organizations draw, upon éxperi-
ence deérived from many similar suits in
other jurisdictions. The state's ability to
defend itself is weakened by the structural
division between the attorney general’s
oftie and theoffice of the lvgal counsel for
the state dvpamm'nl of edudation, Given
the complesities of policymaking and the
state’s supcr\twr\ responsibility for the
conduct of local school districts, it 1§ also
casy for plaintitis to point at somé args
where the state has not lived up o its legal
obligations, In situatiins where the state

mmllonnl plmmm:s h.wu 3
advantage aver the state in

3

is obligated to change the behavior of local
school districts, a suit may torce the state
to take action betore it fecls that it would
be prudent to do so,
Entangling the state as a det fendant in
cducational litigation i$ also tactically pru-
" dent tor organizational plaintitfs. Signifi-
cant change often can be bést achieved it
the state, acting as supérvisor over indi-_
vidual school disticts, is ordéred by a court
to enforce certain legal or constitutional
minina. Suing individual school districts
requires more time and money than an
ur;,nm/.munnl pl.nnmt iy possess and
raises the possibility that different courts
will decide the same tundamental educa-
tional questions ditferently, Making the
statee enforce the law against local disiricts
promisés a plaintiff the greagest potential
for eftecting widespread reform,

Policy Implications

The courts have been major actors in a
variety of social policy issues in the past
peneration: in givil rights, in prison re-
torm, in the reform of mental institutions,
and in enlaging access to the political pro-
cesy, In edlention thi courts have had sig-
nificant impact on the substance of educa-
tional policy, on the process of policymak-
ing. and on the politics of education, In-
creased court involvement has expanded
the educational agenda. Minority groups
whose interggts traditionally have béen ig-
nared by educational pulicvmakcrs ~— the

Q.
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handuapped and certain racial and ethnic
" minorities for example — have had their

educational preferences declared legdl or
constitutional “rights” that government
cannot’ xgnure Teacher certification, voca-
tional education, attendance, accredita-
tion and financial records are typically the
areas with the highest levels of state con-

trol around the countrv. What is signifi- _

cant about the recent growth in legaliza-
tion is that the involvement of the courts

. has occurred in areas that are 17X tradi-

tivnal toci of state ¢ontrol such as indi-
vidual rights-and desegregation.
An active ourt role-also shapes the Pro-

cess of educational policymaking. Due.

process hearings, compliance reports and
other legal devices have been used by the
court to circumscribe the discretion histor-
icallv possessed by professionals in edu-
cation. Participatory  mechanisms  —
parent advisory cgundils and the liRe —
have been éstablished by the courts to give
access to the traditionally powerless in
educational policymaking. Courts some-
times have undertaken prolonged over-
sight of educational agendies in order to
insure that educational rights have been
achieved. This has made them unportant
partlapa nts in policymaking.

The“courts and organizational plaintifts
have become signiticant political actors in
educational, policy. Organizational plain-
titts bargain with the defendant state
agencies and judges over the content of
remedial plans. Sometimes they assist the
courts with the implementation of these
plans. They form alliances with state edu-
cational bureaucrats and pressure state
legislators on certain issues,

The courts help groups to bypass the
political bargaining associated with the
politics of education in local school dis-
tricts. Many minority interest groups will
gravitate to the judge rather than the local
school districty in order to achieve policy
goals. This fo! f judicial politics also has
had broader politigl consequences. The
federal government sometimes has acted
to satisty the demands of minority group
members after they have received an ini-
tial declaratio®f educational rights trom
the courts.

Yet many educators have complamed
loudly about the involvement of the courts
in the schools. They claim that this is an
unwarranted intrusion on their legitimate
authority and is the result of the natural
dissatisfaction always voiced by political
“losers’’ who have gained a favorable de-
cision from the courts. In part such com-
plaints are justitied, for there exist some
fairly predictable problems associated with
court participation in educational policy-
making, .

© , the expansion of the public agenda

ERIC
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trom court impetus may result in the over-
extension of government's responsibility.
Court declarations of educational rights re-

quire the state’s fiscal resources and politig

«al commitment to achieve them, as well as
the availablity of a useful educational tech-
nology. In an era of diminishing fiscal

" revenues for all levels of government,
Ieglslators must make difficult choices’

tromamong competing claims on the same

publu purse. The existence of legal rights

dedared by courts, without adequate
tundmg to actualize those rights, may
make a mockery of the court’s involvement

m/giu(anon

Lourts are also inclined to give little

w elghho consideration of program costs .

or pri Lthd‘lltV when participating in educa-
tional 0|IL’\ makmg, nor are they likely to
weigh| competing public poluy‘ values.

exist regardless Jf considerations
r practicality. This complicates the
state educational administrators,

nd constitutional tights are sup--

_§tate level makes it difficult to defend the -

legal interests of the state. A legal defense

~ ot only must take into consideration

questions of the state’s legal duty and re-
sponsibility. Educational philosophies,

. purposes and programs must also be ap-

praised in light of their local implications.
If a teachet is fired and the teacher appeals
the dismissal to the courts, the task of the

attornev for the district is relatively sim-

ple defend the dismissal. When, by con-
trast, an attack is made on educational
practices — for example, the reliance on
standardized intelligence tests to identify
schoolchildren for placement in programs
for the retarded — the state’s task is more

complex. To win a lawsuit is not enough; a

position consistent with the state’s gen-
eral educational policies also must be arti-
culated. - :

This need to link legal tcuhc> to general
educational goals is difficult to achieve.
The educatlonal decisionmaker involged:
in these suits is usually a board of educa-

Eourtb are also inclined to give little welght to consideratiom of program
costs or prac ticality when participating in educational policymaking, nor
. are thewlzkelu to weigh competing public policy values.

, .
who necessarily must take into account
these factors.

What scholars have fourid tﬂbe true of

state agencies generally - that they not

only try to solve existing problems, they
try to identify new ones — is also true of
the courts. Once a court has attempted to
solve an educational problem such as
- handicapped education, it is perceived by
citizens as a forum where new grievances
can be taken. Parents of the handicapped

 children in Philadelphia have complained

to;a federal judge about the poor bus ser-

; vice' their children are receiving, even

though bus sgrvnce is unrelated to thé
“original purpése for court oversight of
»speaal education in that city.

.Finally, gourt participation in educa-
tional policymakihg has caused consider+
_able administrative chaos. The court be-
"comes one more center of authority in a
system already subject to overlapping
sources of -authority and rules. Court
orders take much time, expense and labor
to implement and may result in adminis-
trative confusion and disorder. It is one
thing for courts to mandate how things
ought to be. 1t is quite another for educa-

tion officials to achieve them in actual

practice. All too often judges and the

plajptiff attorneys ignore these com-

plexities.

RO
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Defendmg State Interests
The participation of the courts at the
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tion, not an individyal policymaker, but
¢@ven a single individual hadifficulty re-
conciling the various “political, fiscal, edu-
cational, and other considerations that a
lawsuit entails. The problem is com-
paunded when the defendant is the ten-
member California Board of Education.
Stances in lawsuits are determined by a
six-members majority of the board, and
members may vote the same way on a
specific question for different reasons.
Problems attributable to the instability of
the board’s position are compounded by
the need of the state to coordinate its posi-
tion with that of local school boards, who
also must reconcile competing ﬁsc'al,
political, and educational concemns. Both
the state board of education and local
boards are composed of laypersons who
are neither legal experts nor often-experi-
enced educational policymakers.

School board members-also lack the
time to involve themselves in the details of
educational lawsuits. Board membets pay
little attention to lawsuits that affect edu-
cational policy until crises arise, problems
develop, or the state squnsel informs the
board that an issue must be considered.
When board members are unable to
articulate legal positions—to meet these
crises, as often happens, there is aninevit-
able result: the lawyers representing the
state decide on aleggl position for the state

"quite independently’of the state board of

educanon
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The state faces a number of other prob-
lems in defending itself in court. Proposed
legal positions taken by the board of edu-

cation usually are discussed and decided

in executive sessions which are closed to
the public. Thus, much of the public com-
ment that helps a lay board take policy
positions is absent. The state’ board of
education, as a defendant in a case in
which a plaintiff raises specific issues, also
has to be specific in its response to the
legal allegations made. It is difficult
enough to obtain the consensus of state
board members on a general education

question; it is more difficult yet when the .

board must reach a consensus on the
meaning of certain laws or regulations un-
der legal attack. As educational policy-
making is centralized at the state level,
scrutiny of prior state educational deci-
sions by “repeater” law firms increases.
The state becomes the target’ of those
seeking educational change even when it
may have no position on an issue; since it
is easier to determine whether a single

state board of education has violated the

law than it is to determine whether Cal-
ifornia’s 1043 local school boards have vio-
lated the law.

Some consideration must be given to
whether some lawsuits ought to be de-
fended at all. In California the attorngy
general automatically assumes that when a
party sues the state, itmust be defended —
even when the members of the state board
of education do not wish to make a legal
defense. The current State Superintendent
of Public Instruction in California, Wilson
Riles, has expressed from time to time a
desire to keep the state’s lawyers entirely
out of some educational disputes.

The provision of legal services to state
educational policymakers in California is
also ineffective. In state government, legal
responsibilities typically are divided be-
tween a "house” counsel for the state
board of education and the state attorney
general. Positions on legal disputes are
formulated by the state board of education
with the assistance of the attorneys em-
ployed by the state education department
— in itself an occasional source of legal
conflict. " These attorneys assist the state
board in analyzing proposed statutes,
writing regulations, ‘deciding various legal
policy questions, and in formulating legal
strategy. However, when asses are filed,
the state board of education is represented
by a deputy attorney general who has not
participated in formulating the policy un-
der legal challenge and who only occasion-
ally handles‘education litigation.

This division of legal respansibility
causes two difficulties. The deputy
attorney gcneral assigned to the case is

G n expert in educational policy and

Table 2
Education Suits
Against the State of California
" Have Increased

Year Number of Suits
1968 R 4
1969 ! 6 .
1970 19
1971 14
1972 24
1973 18
1974 13
1975 14
1976 2
1957 i 16
I 1978 21
1979 29
1980 36
Unknown 13

TOTAL 247

almost never has a detailed grasp of the
nuances of the policy being litigated. Gen-
erally, the deputy who handles the case

does so algng with literally dozens of other .

pending lawsuits involving noneduca-
tional issues. No one keeps track of the
progress of the cases as they move toward
resolution in the court, either by watching
trends as they develop or by assessing their
possible policy impact. Sometimes the
need for intensive, expert legal counsel is
strong enough to require that outside
lawyers be hired to assist in the state’s de-

_fense. Since the board of education meets
~only onice a month, decisions on legal '
strategy and tactics must be hurriedly

made, often without sufficient attention to
the details of a legal dispute.

More importantly, the state attorney
general is a constitutional officer indepen-

" dent of the state board of education. The

lawyers assigned to attend to the legal
needs of the state board of education owe
their alfcgi:'mce to the attorney general,
not to the state board ol education. Thus,
the attorney general has taken the posi-
tion that his responsibility to the people of
the state transcends his allegiance to a par-
ticular client — even if that client is an im-
portant state agency, For this reason, the

attormey general’s office almost always:

has refused to act as co-counsel with the
lawyers for the state department of educa-

- tion, insisting that only the attorney gen-

eral’s office has the right b0 manage litiga-
tion in which that office participates. This
attitude may be appropriate when the

© issues are primarily legal. It is more dif-

lq °

ficult to support when the issues at stake

_have significant educational or political

consequences.
Many cases filed against the state are
not tried but rather are settled by negotia-
“tion and stipulation. For example, the
tamous case of Pennsylvania Association of
Retarded Children v. Commuonwealth of Penn-
sylvania (1971) was instrumental in esta-
blishing that retarded children have a con-
‘stitutional right to an appropriate educa-
tion. It was settled by a consent decree
entered by the court after all the parties to
- the suit negotiated the terms of a settle-
ment, These negotiated settlements in
educational litigation, while often valu-
able, place a burdensome responsibility
on the state defendants because such set-
tlements often specify what the parties to
the suit think the law ought to be, and
they disregard the feasibility of putting
the settlement into effect.

Formulating educational policy-by con-
sent decree causes more problems than
does ~formulating educational policy
through reliance on lawsuits that are set-
tled by full trial, judgment and sometimes
appeal. Settlement negotiations are con-
ducted in private. The public discussion
and testimony that accompanies the for- -
mulation of educational policy by the state
legislature or by the state board of educa-
tion is absent. Not only are the negotia-
tions on the terms of the consent decree
kept secret, but also the debate by the state
board on whether to approve the decree’s
final form usually takes place in closed
executive session; it is protected by the
attorney-client prvilege. Evén the state

_board does not participate in negotiations
" on the terms of the consent decree, which

are conducted by an attoméy. The entire

Formulating educational policy by
consent decree causes more
problems than does formulating
educational policy through relignce
on lawsuits that are settled by full
trial, judgment, and appeal.

" state board of education is thus isolated
from the bargaining that is supposedly
taking place on its behalf. The attorney
‘conducting such negotiations must in turn
be well-versed in educational policy.
This familiarity is difficult to acquire when
the counsel for the state board and the
attorney general have different responsi-
bilities and work in different offices. The
deputy attorney general working on edu-
cational Iitigaé almost never has a true
"feel” for the
members,

sitions of the state board




Use of consent decrees also prevents an
assessment by public officials of the costs
of alternative proposed settlements. Poli-
tical and social costs must be weighted, as
well as legal requirements set. This bal-
ancing can be accomplished only when
negotiations are carried out in public,
when competing political constituencies
are alerted to the details ot proposed set-
tlements, and when the attorneys work-
ing on behalf of the interests of the state
LKie made aware of all relevant policy im-
plications of a proposed course of action,

The growth in the number of cases chal-
lenging the education programs of local
school districts ought to be accompanied
bv a greater- coordination between the
state and local school districts in shaping a
coherent legal strate v, The state’s tormu-
lation of its legal position in a controversy
— what ought to happen — should be
consistent with the school district's view
of what is possible. Itis rarely consistent at
this ime. -
Conclusion

The complaints of school administrators
— at least in Calitornia — are correct. The
courts now plav a role in state educational
policvmaking and they are now important
actors in the politics of education. The
courts have complicatédd the lives of edu-
cational. administratdrs by constraining

school systems with rules and law -like-

mechanisms that seek to insure greater
equity and accountability.

The importance of the courts in educa-
tion may soon increase. The Reagan Ad-
ministration’s New Federalism upsets
many of the old patterns of educational
finance and governance.. The trend

Jtoward more detailed federal rules and
closer federal scrutiny has been reversed.
There is consequently more room for dis-
cretion at the state and local levels as fed-
eral programs have become fewer in num-
ber and less rigid in their requirements.

The efforts to dismantle a federal statu-
tory and regulatory apparatus that has

V granted righ

to particular minority
groups may leayl those groups to go to the
courts to reestaplish their entitlement to
what they regard as equitable treatment. It
bears recalling that, in most instances,

" federal legislativd and administrative in-

tervention on behhlf of educational have-
nots was precedéd by court decisions.
Those opinions dnnounced in general
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determination of how }qgalculate costs and
benefits would be left to local authgnties.
That provision, if adopted; may effectively
nullify federal legislative protection. There
is a further, likely chapter in the story: a
possible effort on the part of the handi-
capped to convert the guarantees of the
Education for All Handicapped: Children
Act and Section 504 into constitutionally-

0

The efforts to dismantle a federal statutory and requlatory apparatus llml
has granted rights to particular minority groups may lead those groups to
Qo to the courts to reestablish their entitlement to u'lml they regard as
equitable treatment.

terms that a particular group had a con-
stitutional entitlement that the -political
process had ignored, thus giving the
limited-English-speaking and women’s
groups new clout with the Congress. Only
then did the legislation expand on the
court-created entitlement,
into federal programs. If this legislation is
repealed or weakened substantially, a re-
turn to the judiciary is at least possible.
Diminishing the authonty of federal
judges over education issues — as has been
seriously proposed with respect to de-

* segregation — would affect this scenano.

Such a policy course would presumably
lead advocates to rely more on state rather
than federal courts to vindicate their
claims.

Treatment of the handicapped provides
an apt illustration. In March 1982, the ad-
ministration proposed major changes in
the lay guaranteeing the nght of the
handicEp:Zed to an approprniate educgtion:
the im would be to diminish federal
support for that right. In April 1982, the

Office of Management and Budget urged'

that Section 504 of the Rehabilitation Act,
which also applies to-the education of the
handicapped, be rewnitten. Under the pro-
posed law, only if the benefits of providing
aid to the handicapped exceeded the costs
would local agencies have to act, and the

turning them. .

backed assurances. How the courts might

be anuupated to react and with. what g ]

pact on the policy goals of the New Fe&er-
alism is uncertain, o
Another possible unanticipated effed ot
deregulation at the federal level is in-
creased regulation on the part of some
states, to pick up the “slack” left by the
withdrawal of a federal presence. While at
one time Washington's efforts  en-
countered substantial resistance among
many states, a more flexible attitude on
the part of the Department of Education,
coupled with growing appreciation by”
statew and localities for the concerns
Washington has espo , has produced
a surprising degree of condeqsus. More-
over, state education agencies Nave vastly
expanded the scope of their authority,
partly because states, not localities, now
contribute the largest share of the educa-
tion dollar, and partly in response to fed-
eral initiatives. State agencies may well
expand the scope of their activities — at.
the expense of local initiative. The form of
that initiative will be shaped by the courts,
which, as we have seen have played a
criticad role in educational policy in the last
two decades. The complaints of spate
school officials may become louder il?lfhe
decade to come. .

Additional copies of this Policy Perspective
may be obtained by writing to IFG, School of
Education, CERAS Building, bmnfunl Uni-
versity, Stanford, CA 94305-1691.

Q Stantord University, School of Education, CERAS Building, Stantord, CA 94305-1691

ERIC :

Aruitoxt provided by Eic:

6 15




